
LAW OFFICES OF
LOUIS E. GlTOMKR

Louis B GlTOMik
l.QU_GllOMbR@VI-RIZON

June 2,2008

IHEADAMi KUILDINCi SI ' l ib U)|
600 BALHWOKh AVENUF

rOW.SON. MARYLAND 21204 4022
(202)466-6*32

TAX (4l(i) 3.J2

Hotioi able Anne K Quinlan
-Acting Socretaiy
Suiface Tiansportalion Boaid
195 E Street, S W
Washington, O C 20423

RE: Docket Nu 42102. Railroad Sah age & Reparation, Im. -Pentiun lot
Dvclaratoiy Older—Reasonableness of Demurrage Charge*
Docket No 42103.GF Wiedeman InternatumaL Inc -Petition ft.
Declutatory Order—Reasonableness oj Demurrage

Dear Acting Seaetuiy Qunilan

Unclosed foi efiling is the response of the Missoun & Notlhern Aikansas Railroad
Company, Inc. to the Request tbi Extension of Time tiled hy Raihoad Salvage &
Rcsloiation, Inc and G F Wiedeman Intel national, Inc

Thank you foi your assistance II*you have any questions please call or email me

Smceiely youi

Fnc Insure

E Gitomoi
Attorney ioi Missoun & Northern Arkansas
Railroad Company, Inc
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Docket No 42102
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—PETITION FOR DECLARA1ORY ORDER -

REASONABLENESS OF DEMURRAGE CHARGES

Docket No 42103

G F WTEDEMAN 1NTERNA1IONAL, INC.
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REASONABLENESS OF DEMURRAGE CHARGES

RESPONSE OF MISSOURI & NOR'I HERN ARKANSAS RAILROAD COMPANY, INC
TO REQUEST TOR EXTENSION OF TLMH BY PETI'l IONLRS

Leean M Grcenwald, Rsq
Vice President - Litigation Counsel
Rail Am erica, Inc.
5300 Broken Sound Blvd , NW
Boca Raton, Florida 33487
(561)226-1729
Leean Greenwald@RailAmenca com

Louis E Gitomcr, Esq
Law Offices of Louis E Gitomei
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Suite 301
'lowson. MD21204
(202) 466-6532
Lou_Ciitomer@ven/on net

Attorneys lor MISSOURI & NORTHERN
ARKANSAS RAILROAD
COMPANY, INC

Dated June 2,2008



HI:hORb 1Kb
SURFACE TRANSPORTAT1UN BOARD

Docket No 42102

RAILROAD SALVAGE & RESTORA'I ION, INC
—PETITION FOR DliCLARA IORY ORDER—

REASONABLENESS OF DEMURRAGE CHARGES

Docket No 42103

G F WJEDKMAN INTERNATIONAL, INC
—PETITION FOR DECLARATORY ORDER- -

REASONABLENESS OF DEMURRAGE CHARGES

RESPONSh Oh MISSOURI & NOR'l I f h R N ARKANSAS RAILROAD COMPANY, INC
TO REQUEST FOR EXTENSION OFTIMR BY PETITIONKRS

Missoun & Northern Arkansas Raihoad Company, Inc ("M&NA") lespunds in

opposition to the Request for Extension of Time filed on May 30.2008 by Railroad Salvage &

Restoiation, Inc ("RS&R") and G F Wiedeman International, Inc ("GFWI").J°irUly reteired to

as "Petitioners" (the "Extension Request")

Petitioners have requested an additional 30 days to file their opening statement and foi

the filing ot the remainder of the pleadings in this proceeding The basis for Petitioners'

icqucsicd extension is "the tune required foi Petitioned Consultant lo analyse the voluminous

documents furnished by Respondent in response to Petitioners' initial discnveiv lequcst

Petitioners* Consultant is inquired to review all of those voluminous documents in coniunction



with several special studies being undertaken in defense of the demurrage chuiges at issue "

, Fxtcnsiun Request at 1

ARGUMENT

In consultation with Petitioner M&NA agreed to a one week extension, but not 30 days

M&NA is still agreeable to a one week extension However, Petitioners' claim that then

Consultant did not have access to the documents produced by M&NA in discover) is wrong A

leview of the Discovery Submitted by Petitioners on Majch 28,2008 ('Tclitioncis' Discovery"),

a copy of which is attached as Exhibit A, demonstrates that in the ordinary course of business

Petitioners had received 1,492 pages of the 1,642 pages of documents produced in response to

di!>coveiy Indeed, M&NA was well within its tights not pioduce documents that weie in

Petitioncis' possession, but lo avoid delay and needless cost, M&NA produced these documents

that Petitioncis should have ictaincd in the ordinary course of business.

Petitioners tiled 10 Requests for Production on M&NA Of these 10 lequests, eighl wcie

for documents "issued to1' one of Ihe Petitioner by M&NA See Request loi Production Nos 1,

2, 3.4, 5, 6, 9, and 10 In response to these eight Production Requests, M&NA produced 1,492
i
pages (including identifying mfoimation) that had been provided to Petitioners in the ordmaiy

course of business The other two document requests were for "for ears ordered by'1 one ot the

Petitioncis See Request for Pioduction No 7 and 8 In response to Production Request Nos 7

and 8, M&NA produced 150 pages of car older information Since Petitioners oidered the cats,

they should have lecords of those ciders

Petitioners should, in the oidmaiy couise of business, retain the infuimalion that they

sought in 10 Requests for Production and make it icatlily available to their Counsel and
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Consultant in pieparmg then cose. The Boaid should not lewaid Petitioners' lack of diligence by

giant ing them additional time to prepaic their opening statement.

Not only wcie Petitioners not entitled to these documents in discovery and not only

should they have given them to their Counsel and Consultant at the time or shortly aflci they

sought to commence these declaratoiy ordei pioceedings before the Boaid,1 but they were well

uuuic of the volume of documents that they were icquesting ft cm M&NA and that the M&NA

would pioduce in discovery From the lime of initial production until the due date of Pctitioncis1

opening statement is ovei seven weeks, suiely enough time foi the Consultant to conduct

whatever study was necessary Despite this knowledge. Pctitioncis have agreed to all schedules

to date, and knexv of the time that they would have to ptepaie their opening statements in these

pioceedings once discovery was concluded, and Petitioners also agieed to the dale for the

conclusion of discovery

Petitioners have not paid any demurrage to M&NA on any of the cars m issue in these

pioceedings and have not paid demurrage to M&NA on any subsequently delayed rail cars

M&NA believes that Petitioners ate attempting to use their own lack of diligence to fuither delay

the payment of legitimate demurrage charges to M&NA, which now exceed $500,000 (including

those subject to these proceedings and those accrued since these proceedings began)

1 On Octobei 5.2007, RSR filed a Petition fni Detlaratoiy Ordei in Docket NOR 42102,
Railroad Salvage & Restoration. Inc -Petition Jor Declaiatory Older—Reasonableness oj
Demurrage Charges, and on October 29, 2007, GFW filed a Petition foi Declaialory Order in
Docket NOR 42103,0' /•' IViettcmcm International, Inc - Petition for Declaratory Order—
Reasonableness of Demon age Charges



CONCLUSION

Petitioners have not justified an extension of moie than one week to file Ihcir opening

statement Petitioners (I) should have had all of the documents that they sought in discovciy in

iheu own retoids, a* they weie pieviously provided by M&NA in the ordinaly couise of

business; (2) should have piovided these documents to their Counsel and Consultant in a timely

manner, and (3) should have known the volume of documents thai M&NA could pioduce

because these documents had been provided to Petitioners in the ordinal y course of business

M&NA respectfully requests the Boaid not to reward Petitioners tor then lack of diligence and

deny their 30-day extension request, and instead grant the one week extension agieed to by

M&NA

Respectfully su)

Lueun M Greenwuld, 12sq
Vice President - Litigation Counsel
RailAmeiica, Inc.
5300 Broken Sound Blvd , NW
Boca Raton, Florida 33487
(561)226-1729
Leean Greenwald@RailAmcnca com

Louis E^jitomer, Esq
Law Offices of Louis F. Gitomer
600 Baltimore Avenue
Suite 301
'1'owaon.MD 21204
(202)466-6532
LoujGilnmei@veii7on net

Attorneys for MISSOURI & NORTHERN
ARKANSAS RAILROAD
COMPANY, INC

Dated June 2,2008



CERTIFICATE OF SERVtCE

1 hereby certify that I have caused the foicgomg document to be served clcctiunicully on

eounst'l for Railroad Storage & Restoration, Inc and G F Wiedeman International, Inc

li. Gitomer
June 2,2008



EXHIBIT A-DISCOVERY SUBMITTED BY PETITIONERS
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Louib E Gitoinei, Esq
GOO Bu i l j umiL Avenue, Suilc
The Adams Building

Re Dnckc tNu 4£}iX2tRailivucl&tlvuge&Re\loiatMn. hit' — Petition Jot
Older -- Rea*onttbldit>i\ of Dcnntuagii C

Docket No 42103, GF Wietleman International, Inc - Petition far
Dt'diuatoi } Ottlci - RfftiSQihiblitiie*\ ufDuniuriagi? L'

Dc.ii

He.cby ti.insninied is Discuveiy Submitted By Petinoneis Call me ifyuu h*i\c .mv

Veiy t iuly youis,

l \ l t / I?

LI. Dcimel Whitwoilh, tsq
Mi Ci W J iick son

Thomas F
jltoitttivftti Rtnhoatl Salvage
c£ Revolution, hie iiml
(j T Wiatlcmnn Intel nat'trnal, Inc



BEFORE Ti IE
SURFACE TRANSPORI Al'ION BOARD

RAILROAD SALVAGE* )
RbSTORA'l ION, INC - PETITION FOR )
DECLARA1ORY ORDER - ) DOCK 1ST NO 42102
RbASONABLFNbSS OF DEMURRAGE )
CHARGES )

I
(J P WILDF MAN IN J ERNAT10NAL, )
INC -- PL 11 riON FOR ) DOCKET NO 42103
DECLARATORY ORDER - )
REASONABLENESS OF DEMURRAGE )
CHARGES )

DISCOVPKY SIJUMHTED BY PF.TIT1ONERS

Puisuam :c 49 C F R l\ut 1114, Subp.nl B, Petifioncis, RAILROAD SALVAGE &

RHSTORATION, ITMC and G F WIEDEMAK INTERNATIONAL, INC , hweby submit

discovery to Respontleni, MISSOURI & NORTHERN ARKANSAS RAILROAD COMPANY,

INC The ctiscoveiy cunsislb of Reqiiests to Admit, Requests foi Pioduction orDocumenLs, and

rmctiognloims Puisuant to 49 C 1' R § 1114 2o(a), mid 49 C F R § 1114 27(u), iespouses to the

ihscnveiy ,ne to he ptovided no Intel llum 15 days <itte.i snhimssion oFthcdibccvciy, i c, by Apul

1*1.2008

DEFINiriONS

Teinis u&ed ir. tins disoovciy have the following meaning

The uhh'cviittion "MNA" means KespoiiJe.il Missoun & Noilhein Aikanws Rail-oaJ

Company, Inc.

The ahbiev .ition "RSR" nid-ns I'ctitionei Rail.ond S.ilvage & Resluiniiuii, !•'(.



The ribbiGviatioii "GFW" means Pctilionei G F Wiudcinan Intei national, inc

The tciin "denim i ago puiiod" means the 25-month period between Januaiy 1, 2005 and

J.iuiaiy 31, 2007, muuisive

The term "tanfT menu* the MNA tariff iehed on as authmity foi collection of the

dcmuiiage iliaiges involved in the Amended Complaints

The teui "invoice" inuoiib Ihe invoice l>y which thedeimiiirtgechaiges in [he An.uiued

Complaints wcic billed, including any amended invoice nnd/oi co nee ted invo:ie submitted to

RSR

The tciin "Cais-enioule-Fonii" means a listing of cais cnruutc to RSR and GFW that is

and was sent lu RSR L"I<] GFW on a daily basis

The tei in "Caib-plctced-Liv-custonici facility Foini" mentis a lisling of cuis phiced ai (he

place of business of RSR and Gl'W that is and was sent to RSRandGKW on addilybasis

The :eun "Consliuctive 1'lacemeni Notice" means a wutten foiiti notifying RSR :in:l

GFW that i:iiirnis consigned to them wcic constiuUivcly placed by MNA because of RSR's 01

CiFW's inability to icceive them at Ms place of business

The tenri "Cai-uidci RtLOids1'iiitdiib doiuintiib Hut lecoid (lie date and time on which

RSR and GFW oulcicd lailcais to be placed at then plnoc of business

The leini "douimenl" as used hciem means the ongina! and any copy 01 non-identical

copy of *iny wilting, coipoir.tc memoi.indn, uialts, pcisonal memo i and a, peisonal notes,

cuuespundciice, tele;;iam, c-nwils and elucuomc in coi iputci iccoids and (.omnumoaticns,

tulcplionu dtaiy ui «Uii:i wiillen muttei Also, it mea.is all compute! s to tec mibinuition, voice

tapes, iixoidmgs and ollie; electiO'iic 01 mechanical methods of slonng inluinuitiot: Whcic no



01 non-itlcntical copies ol'a wilting aits available, it means copies uf ongmalb and copies

of non-identical copies

The let iv "non-idcnucal copies1' means copies upon winch I litre aie wntings. noUuionb.

cioss-oulsoi othci maikmgs which make the copy non-identical to thrnngmal rlocumcnt.s

tdi'iiiil'v

(A) With icspeci to a natuial peison, should include full iv.mcs, title, job debcnpliu i,

business .uid home addicss, and icluhons'iip wi'h the involved demjuage chaiges

(B) VVnh leaped in A business entity, il menus Us name, date and place ol ioimaiion

type of existence, whelhei coipoiatc. pnitnciship 01 piopuctO'bhip find ;iiso

irclude its business addicss

(C) W"h leaped lo u document, it includes Li'i'u, dale, liLiLliui. addiess ,̂ lucipiouls,

subject mnriei 01 geneial nntinc, picscni locntio.i anc custodirn Thu icqunrs thai

you Kive the above nifbiiiiation coticeming a douiment niespective whutliei the

document is in yooi possess1 on, custody 01 ccntiol 01 whethci you chum riic

document lo be pnvilcgcd

(0) Wilh iespeo( lo an oial statement 01 communication, it includes the mnkei ot the

suitcment, the lenpients, when the slntcincnt w;is made, the poison piescnt when

made, the mode of communication and thu subject mattci

The leim "communication" means the acl ofoi fact ui cuniinunicatiiig It niLluocb any

docuinuitdehveied by a peison 01 crtity to a peison 01 entity and anvoMl staiement by one

isoii ,•] mniLy to imotlni peison 01 entity eilhe1 m pnvate 01 in the PICM;:ICT of ihlid poisons

riiL. IOMII "t'.ulieb" means each oaily to this 1't'gation and each coipotation, e.:(ily,

-3-



a ffili ale, subsidiaiy, agent, division and any uorpoialion 01 individual who lias a contiolling

bt in any paity to this litigation

flic term ' Hei«on" means an individual, co: potation, pditncuhip 01 assoc.aiion 01 any

bLsmc&» entity.

Requests iin Admission

! 'n accoiddiKe willi MNA's tin iff, de mini age chniges die not lo be assessed (01

detention of pnvately-owned lailcais (i e , cai initials ending in X) on piivalely-owned hacks,

i e , between iho dates of actual placement and iclease of such cais

2 In nccoidnncc with MNA's Umff, demuiiiige chaigos aie not to be assessed for

duluiDOiiof inilcms undei constiuctivc pldceincnt unless wi:Uuioi electiomc ccusii native

placeiren' notices (01 such ia:!cnis aic dme.y sent to tlic con^igrcc ofbiich lailcuis

1 MNA does not pay any cai-hiie chtnges when holding piivalely-owned laikais on

MNAtincks(i c , niilcais having cai initinls ending in X).

4 Dining the dem image penod, a tepicscntative ot KSK leqiiested lhat MNA lr;ise

liackage to RSR as n means to eliminate 01 i educe assessment of dcmunugc chaiges on

piivatcly owned uu Ictus leased by RSR. but MNA eithei iclused that icqiiest 01 (ruled to lu

to that leucsl

1 As !o the following oai nu vbeii on the fol'uwipji IIIVUILA ol dcnuiiMge rliaigcs

dated June ^, 2006, issucxl lo RSR, wluM is the explanation lot the tact that mote than one-dt.y

\xasexcluded in Ih? calculation of demuiiagcchiiigcs.1'



lllVOKT NO.

"DB 062741
DB 002741
DB 1)02741
DB 002741
DB 002756C
D3 002750C
DB 002756C
DB 002756C
DB002773C
DB 002811C
DB 002828
OB 002828
DB 002828
DB 002S2S
DB 002828
DB 00282S
DB 00?842
DB 002842
DG U02R42
DO 002842
DB 002842
DB 002854C
DB OU2870
DB 002870
DB 002870
DB UC2870
DB 002870
DB 002882
DB 002897
DB 002897
DD 002897
D3 OD289V
DB0029I3C
DB0029I3C
DB002913C
Dboo2ync
DB002913C
DD002913C
PBUI)29L3C
DB002SI13C
DB00291K
DB US02

Cnr No.
MP 650547
HS 10435
MP 95 11 85
LW 66488
ATSF1S8044
ATS F 74479
CS 21065
CW0585
ATSf7 76121-)
HS 10.126
MP 65 1295
HS 10362
HS 10226
TR 526647
HS 10227
1R 52664 1
CHTI1 300226
GNTX 295202
GNTX297I44
ChTn60244
TKliN 9092
CHIT J60293
Ch L I ^(.f)204
MP 65 1190
CHTT 36036!
CNW 137U28
CNW 137247
BN 5604^3
US 10493
'I FM 55234
TFM 60209
MP

CHTT 160222
CHIT 360239
CH'ir 287003
CNW 375038
SP 165 195
CHIT 28 7006
CNW 128104
M1J 650691
ATSF 74 575



invoice No. Cai No.
DB0602 CHIT 287072
DB0602 CJ1TT 360356
DB002947C CHmoOttfi
D3002965C SP 32314V
D3002%5C MP 642761
UBQ02965C BNSF516325
DB002965C MP 95 11 62
DB002965C CHTT 287081
DB002905C CHTI 360219
l)U002%SC BNSh 516678

2 As to the following cm nitnibeison the following invoices of demuiidye chaiges

June 5, 2006, issued Ic RSR, what is (he explanation foi MNA's wiM.ngneys .c waive

col'ectton of such chaiges, usconiuuinuiluG to a njpiesciUcitivcofRSRauunt; a meeting held ui

ui abuul June 0, ̂

Invoice No. Cai No.
DB002773C DGNO^SI
DB 00277 1C 'I R 5266^-7
013002791 TR 526041
DB 002791 UP22992C
I)B 002828 MP 95 1106
DB OQ2854C SCRF 389
DB 002854C SCR> 40?
D3 002854C MNA 445
OR 0028540 CHIT 360369
DU002854C GNTX297I03
Di3 U02854C NOKL 360091
OBH02854C SP 340526
DB002854C PR 52664 1
DG002882C CNW 137362
DB007S82C MP 6505 14
DB0028S2C NOKl. 360091
DB 002S97 CHTT 360249
DB 0028^7 MP 650808
PB 002897 MP 6508/8
DB0028y7 'IFM ?52?4
DB0029I3C CHIT3b()222
DR002913C CMTT3U0239
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Invoice No. Car No.
DB002913C MP 650795
DB 002947C GNTX 295201
UB002947C GNTX 297 129
DBU02947C GNTX 297 180
DB002947C CHTT 287001
DBOU2947C GN'fX 295092
DB 002947C LW 66467
DBOQW7C Ml1 Ml 229
UB 002947C CHTT 360243
DB002947C CNW340213
DB002947C MP 04 1263
DB002965C CNW74I029
DB002965C MP 642687
DBU02965C SP 338027
DB 002965C DRGW 340299
DB002965C HS 10493
DB002965C UP 152034
DH 0029650 GNTX 295160
L)B 002983 GNTX 295278
DB 002981 GNTX 297195
OB 002983 CHTT 360204
DB0029S3 CHIT 360229
DB 002983 CNW 137012
DB 002933 HS 10493
DB0029S3 SP365C86
DB 002983 I. W 66482
OBU0298T MJ-J

t How mmy houis ol cat -line ;jei rai'cen was MNA pei nulled to i eel aim ng?inst

Union Pacillc Railroad Company on UP-fuuiislied inilcais deliveied to RSR 01 to CJF-W dining

\\w demurrage penod'-1

A. (.1) Was MNA icquesied by RSR at any lime betwren JninMiy ',2005 ami

Jjm.diy 3 1, 2007lo lease U.ick lo RSR foi stomgeof RSR's piivately-ownccl in i lua ibO e,

ns leased by RSR)';

(b) If bo, wluil were the appioxnnate dates of su

-7-



(c) [f so, what weiv MNA's i^onses lo .such

5 (a) Dunng ihe period between Januaiy 1,2005 and Januaiy 31, 2007,

inclusive, did MNA deliver uiilcnis to KSRoi GFW thai WCICMOIC newly ailived at MNA's

yaid than oihei Hilcais in MNA's yaid at '.hat time thai wcie consigned to RSR or GFW9

(n) I: bu, identify a'l such lailcau.

Request foi Piudiuliun of Documents

Please piuiluce the lollowing.

1 Topms ofa l l "cms enioiile foirns" issued to RSR foi tli« demuiinge penod

brtwucn lainiaiy I, 2005 and August 31,2006, inclusive, and foi CHI Nn 311C3 n Ociobci,

?f)00

2 Copies cf all "cuis-cniciute fonns" issjcd to GFW foi the dninuna^u peiiod

between Scpusmbe' 1,2006 and Januuiy 31, 2007, inclusive

3 Copies oi all "uus-placcd-at-customei-laciiity ioinis" issued to KSR foi Ihe

de nuiiige penod between Januaiy 1,2005 and August 31,2006, inclusive, and fbi Cdi No

3 I I O J mOciobet,2(X)f).

4 Copies o fn l l "cais pLiced-at-custotnei-facihty foims" issued to GFW foi ihe

ilemiuidgc penotl between Septembei 1,2006 and Januaiy 31,2007, inclusive

5 Copies ofa l l "constiuctive placement notices" issued to KSU I'm the dcmucngc

prnod between lainiaiy 1, ?005 and August 31,20C6, inclusive, and foi Cai No 31103 in

i. 20DO

6 Copiesol till "constiuclive plficcmein notices" issued to GFW foi the denuinagc

DC'\\een Septembei 1, *006 and lanuaiy 31,2007, inclusive

-8-



7 Copies of all "cai-oulei lecoids" foi cam oideied by RS!< to be priced at Us

Incilily din ing the dcmi.i i age penod between Januaiy 1, 2005 and August 31, 2COG, inclusive,

and foi Cai No 31103 in October, 2006

8 Copies oral! "cQi-oide: lecoids" foi cais oideied by GFW lu be phi Led dt us

facility din ing ihcdeimuiagc penod between Sept em hci 1,2006 and Januaiy 31, 2007, inclusive

9 Copies of nil invoices foi dcmuiKige chdiges issued to RSR foi the demuiuigt:

penod between Januaiy I, 2005 and August 31,2006, inclusive, and loi Cai No 31103 in

Octobei, 2006 including any coi reeled 01 amended invoices

10 Copies of all invoices foi dcniiinagechaiges issued LoGPW for !he dcnnmagc.

pcnod bclwtvn Suptembei 1.2006 and Jaiuuuy3i, 2007, inclusive, including any collected 01

amended in voices

RubpirctCuily submitted,

"Ik01 ^.f-a (• W<*l

Thomas F McFailand
Thomas F McFmldnd.PC.
208 S LnSnlleSt,fl!8y»
Chicago, ILGOWM-II12
(312)23(5-0204
(T.2) 201-^695 (fax)
mcjai

Ailomev for Petition ent

Mai uh 27,2008
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